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Foreword by Rt. Hon. Baroness Joyce Quin, Chair, British Section, Franco-British Council.

The Franco-British Council exists to build on and deepen the relationship between our two countries, through meetings such as this one, exploring subjects of common relevance. The history of the French Fifth Republic is bound up with referendums won and lost; they have determined the fate of Presidents.  Though in Britain the referendum is a new device, unknown till the last quarter of the 20th century, it has gained ground.  In 2011 it has been used twice – once to decide on how to vote for MPs, on the other occasion for residents of Wales to determine the powers of the Assembly. Referendums have and possibly will again shape the European Union.  All told, it seemed a good time to convene in London a group of experts – combining academic study and practical experience of politics and government – to reflect on this method of consulting the people.

I have to confess to personal feelings of referendum-scepticism, disliking the largely ad hoc way in which they have become part of the UK’s system. Indeed I was a member of the House of Lords Constitution Committee which last year published a detailed report concluding: “the balance of evidence we have heard leads us to the conclusion that there are significant drawbacks in the use of referendums” and which considered that there were other ways to encourage greater citizen engagement in the democratic process.

Given varied views, however, it was hugely valuable to share ideas and experience from both our countries.  What follows is an account of our debate, to which Sir Stephen Wall, an FBC Trustee, brought not only his skills as chair but personal experience of government.  To him and to David Walker, writer of this report, I express warm thanks.

Introduction

 On the face of it, France and the UK view direct democracy differently. The 1789 revolution made the people sovereign in French political self-understanding and, after 1870 in political practice. The new France was formally inaugurated by referendum, in 1945. In parallel, the ruling British doctrine rested on the unassailable position of parliament, drawing on England’s 17th century revolution. MPs were the lynchpin of the political system and they tolerated no rivals in democratic legitimacy, including the populace.

But recently the two countries have converged – certainly since 1975, when a referendum approved the UK’s continuing membership of the European Economic Community. The device is now freely used in the UK. Almost casually, the Localism Bill introduced by the Cameron coalition proposes legislation to trigger further referendums on the introduction of ‘executive mayors’ in English local government (though the proposal has been amended during parliamentary debate). Once, referendums were a way of merely consulting the people and, theoretically at least, in no way circumscribed parliament. Now, MPs are willing to bind themselves to the people’s decision, as they did through the referendum in March 2011 on extending the powers of the Welsh Assembly.

In France some see movement in the contrary direction. Politicians are more circumspect about referendums, even if ‘they remain a more normal way of doing things’. Since the inauguration of the Vth Republic in 1958, ten referendums have been held, only two of them attracting a turn out of less than 50 per cent. Popular participation in the UK has been less enthusiastic. Turnout in May 2011 was only 42 per cent, in the referendum on the Alternative Vote for MPs. 

So, both countries now come together in accepting the legitimacy of the referendum as a constitutional tool. Referendums certainly occupy an important place in their respective political histories. De Gaulle left office after losing a referendum in April 1969 on reorganising the government; his successor Georges Pompidou won the 1972 referendum on enlarging the European Economic Community (to include the UK) but lost politically because nearly 40 per cent of voters abstained at the behest of the Socialists, led by François Mitterrand. 

In the UK the devolution referendums have reshaped the country. The demand for a popular vote over membership of the European Union has been loud if vain, expressing an often paradoxical sense of imbalance between parliamentary authority and the people’s voice. (The staunchest advocates of parliamentary sovereignty have often been most vocal in calling for a non-parliamentary decision.) In France in 2005, voters rejected the proposed constitution of the European Union – apparently because President Jacques Chirac believed a UK vote on the subject was imminent. A parliamentary vote rather than a referendum approved the Treaty of Lisbon in 2008. All in all recourse to referendum will surely play as a theme in both countries as the future shape of the European Union is decided. 

Against such a background, the scope and limits of the referendum deserve debate.

The referendum debate 

It’s the age of ‘choice’ in public services no less than in markets. We are all consumers, now. People vote for their favourites on television shows; one-off votes have become common in local government. But if there are signs that people want to ‘cherry pick’ the bits of politics they feel most useful, asking an elected member for assistance, say, but not bothering to vote, representative democracy remains resilient. And that’s despite (in the UK) scandal over MPs’ expenses and, in France as elsewhere, alienation from formal political processes and parties. 

Politics has not been displaced by plebiscitarian democracy. So referendums broadly remain complementary to ‘normal’ politics. Ironically (so one participant argued) all referendums do is offer an alternative form of participation when participation is not necessarily what people want. Calling a referendum on a matter of national importance has not turned out to require serial referendums or a referendum as a precondition for decision making. Even over European Union affairs. Even after the French, Dutch and other referendums on the European constitution, elected assemblies and parliaments got back in on the act over adopting the Treaty of Lisbon. This showed you ‘could put the toothpaste back in the tube’, one participant said. 

Referendums are now a practical instrument of politics and policy, to be used sparingly. Through them the people can exert leverage, but it would be less if referendums were used routinely, or in the normal business of democracy. As with other weapons over use reduces deterrence value. 

Participants detected a note of pragmatism in the air of contemporary politics. Just as the Cameron Tories were already becoming reluctant to wield the threat of vetoes in EU affairs, let alone call for referendums, so the Sarkozy administration eschewed the blockbuster approach of referendum approval for formalizing the French state commitment to a balanced budget. Having passed the National Assembly and Senate, President Sarkozy could have called for a referendum, but apparently never considered the possibility.  

None of which is to gainsay the problems of parliaments and parties, declining participation rates and problems with legitimacy, leading to the threat of extremist parties taking power. Nor the need to pay attention to the rules governing elections – an ironic observation in the case of the UK, where the result of the May 2011 referendum may have put fairness in elections to the House of Commons off the agenda for decades to come. 
By their nature referendums pose binary choices: yes or no. Most political work is, by contrast, iterative: yes (but) or no (and). Take pension rights or other social policies (including the very existence of the welfare state): such issues could never be decided by referendums. 

The limits of black-or-white decisions

Yet moments in political history may have a binary quality, making a referendum appropriate or necessary. Referendums may also remedy the incapacity of party politics to deal with an issue, but may also contribute to the weakening of partisan alignments. In the early 1970s, advocates of UK membership of the ‘Common Market’ spanned the parties: no one party embodied the option of joining. Therefore a referendum choice carried greater legitimacy. 

Beware, participants said, comparing referendums with some ideal type of representative, deliberating and judging according to the merits of an issue. Members of parliaments and assemblies voted the party ticket – as binary and simple as in a referendum. Binary choices stymie parties, which in turn are not always keen on deliberation. 

Does French and British experience suggest referendums are a ‘conservative’ device? This would seem paradoxical, given their reliance on ideas of popular sovereignty, though a participant noted the odd support given referendums by the arch-conservative British jurist AV Dicey. The evidence points two ways. French referendums have supported dramatic shifts in the constitutional landscape and the end of the war in Algeria. The devolution votes in Scotland and Wales in 1997 approved huge changes in how those countries are governed and their place within the UK – but a good 18 years after the question of home rule was first put. How ‘progressive’ referendums are depends on who puts the question and when. In France the constitution specifies when a referendum should be held. In the UK, parliament decides, though in practice that can mean just the prime minister of the day and the majority party or, as recently, the ruling coalition.
Referendums are always going to be ‘about’ more than the question put. Voters in the cities of Edinburgh and Manchester rejected congestion charging, even when it was (so a participant said) plainly the right decision. They did so either because they were ignorant of the consequences of their decision or because they voted (or abstained) under the influence of extraneous factors. Referendums are, in other words, an occasion when people can express their political sentiments and they may do so perversely. They suffer from what French political scientists call a glissement d’enjeu – a form of ‘slippage’ through which the ostensible question becomes something else.
The De Gaulle referendums were as much about confidence in the president as the subjects to hand. Over 11 years (between 1958 and 1969, say) confidence can wane. President Jacques Chirac made (so it was argued) the elementary political blunder of calling referendums when he was deeply unpopular in 1997 and again in 2005; the exercise became an occasion for expressing lack of faith in him. The general lesson must be that (at least in France) presidents have little to win and a lot to lose by calling referendums. But to the argument that referendums tend to weaken incumbent governments, participants pointed to the UK’s May 2011 referendum, which seems to have done the Cameron coalition no harm. 
Research suggests the public often respond on the basis of cues and code, such as ‘who’s behind it’ rather than the finer points of the issue. Debate swayed between those who resent history ‘being made by those who turn up’ and those who see an organized appeal to public opinion as a sort of third parliamentary chamber, which cannot initiate law but can veto or check propositions. But this implies voters are sentient and clear-headed, which is not always the case. Not all constitutional issues are straightforward. The legitimacy of a result may depend on turnout, which in turn may depend on the complexity of the issue. The less the result of a referendum can be regarded as legitimate, the weaker the case for departing from parliamentary decision-making (it was argued). 

Interestingly, participants from both France and the UK noted that the method of the referendum was not in dispute. The public regard the conduct of referendums as satisfactory. In France at least finance is not an issue; in the UK voters may be swayed by their perception of who might be funding one side or the other. Still, in the UK as in France, procedure is generally seen to be fair. In France the state allocates a specific sum to the parties for campaigning, and allocates broadcasting time. In the UK similarly, the government allocates airtime.

The alternative line of argument is that there are ‘special’ instances when referendums are appropriate – for the transfer of sovereignty from the nation state to the European level or to approve secession of national territory, as in New Caledonia or Scotland and Wales. Several participants agreed momentous decisions such as the Treaty of Versailles or joining NATO would nowadays fall into the category of action that demanded approval by a referendum. In the UK, ‘it has almost become a convention of the constitution that electoral reforms and changes to the electoral system must be preceded by a referendum’. But again, few of these arguments are linear or unchallengeable. In the UK those who say referendums are absolutely necessary in the case of the European Union are often the same people insisting on the sovereignty of the Westminster parliament – which position is inconsistent, since no referendum could be binding on a sovereign parliament. 
Finally a radical suggestion was put forward by one participant – namely that referendums tend to have low-to-medium turnouts and also favour the status quo and therefore their purpose should be inverted. That is, instead of requiring a positive ‘yes’ vote to secure change, they should be used to allow the voters to block change they actively dislike. Specifically, when parliament proposes a change and puts it to a referendum, the change should go through if either a majority of those voting vote ‘yes’, or less than one-third of all eligible voters vote ‘no’. On this basis, Britain would have adopted AV, as only 28% of the electorate voted ‘no’ – and therefore the electorate would have been deemed not to have vetoed the change.

Conclusions

1. Referendums are now a permanent part of the landscape as much in the UK as in France, but as a tool for eliciting public views only in certain circumstances and under specified conditions.  

2. There is no good evidence from France or the UK that politics has become more plebiscitarian, more reliant on ‘black or white’ decisions or affirmations of view. Despite the rhetoric around individual choice elsewhere, politics and representative institutions remain resilient, albeit threatened by apathy and disaffection, especially among young people.

3. Participants agreed more than might have been expected, given the different histories of France the UK, and the formal recognition of the referendum in the constitution of the Vth Republic. Are the two countries converging on a more ‘pragmatic’ position in which the referendum has a place, but still a subordinate place in democratic decision making?

4. In both countries referendums are held to be justified and perhaps necessary for a ‘constitutional’ category of decisions, which demand the exercise of a direct ‘yes/no’ vote. But most social, welfare and economic policy making is never likely to be suitable for this style of decision.

5. Referendums are likely to figure in both countries as the shape of Europe evolves. Although the meeting agreed previous use of the referendum did not necessitate a referendum even on a comparable issue, the public might well classify Euro-decisions as sufficiently ‘momentous’ to warrant a referendum. 
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